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EDITORIAL NOTES. 


\ 


he new (Governor ot NeVW Jer cy Wa Inaugurated a irenton on 
January 20th, with more than the ordinary ceremonies; this Owing to 
the wish of the Governor and of leaders of the party which elected him 


It is now Governor edward Irving ledward [he daily press gave par 
ticulars of a stage in front of the State House; an invocation by Bishop 
Lines of the Protestant [Episcopal Diocese of Newark; the oath tendered 
by Chief Justice Gummere; the presentation of the Great Seal of the 


State by Acting-Governor Case; the inaugural address; the benediction 
by Bishop Walsh of the Catholic Diocese of Trenton, and the luncheon 
in the Old Barracks; also of the parade by delegations from fifteen coun 
ties. In the evening there was the inaugural dimner at the Robert Treat 
Hlotel in Newark, largely attended, at which certain friends insisted that 
the Governor was of “Presidential timber,” and that his name would go 
before the Democratic National Convention this summer The short 
address by Acting-Governor Case in presenting the Great Seal was finely 
conceived, and all other incidents passed off with enthusiasm and _ spirit, 
notwithstanding it was a cold day, without sunshine, and there had fallen 
the preceding day and night some four inches of snow. The inaugural 
address has not only attracted attention in other parts of the State but has 
been commented upon in various sections of our country because of its 
statements on the Prohibition Amendment. The Governor had much 
to say on that subject, holding that “concurrent legislation” in the Fed- 
eral Amendment means that the State has power to specify the terms of 
the Amendment. He urged the immediate passage of such enforcement 
legislation as he would have presented (increasing the alcoholic content of 
spirits beyond that in the Federal Act), and also asked the Legislature 
to refuse to ratify or accept the Amendment, and stated he would call on 
the Attorney-General to petition the United States Supreme Court to 
determine if the Amendment was legally ratified, and if it is a proper 
subject for legislation by Amendment to the Federal Constitution 


So far as the present Legislature is concerned, it seems certain that 
it will not pass any legislation to bring the State into conflict with the 
Federal Constitution as amended. Just what it might do as to “‘concur- 


rent” legislation we hardly know ; the United States will have to construe 
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this novel feature of the Prohibitory Amendment, and state what it may 
mean. As to the legal ratification, that matter 1s now before that high 
Court and the entrance of New Jersey into the controversy as a party 
will not aid in the decision. Whether the present Legislature will ratify 
the Amendment ts also a question of doubt. One thing, however, we feel 
sure about, and that is that, if the Amendment was not legally and fully 


ratined, it, or another one to the same purport, will be, because fully 
three-fourths of the States have made up their mind to it, and the trend 
of public opinion is decidedly that way in almost all the States of the 
Unio (here are local reasons South and moral reasons West and [cast 
which will not allow of the saloon again being 1n politics or in social lite 


The kind of public sentiment behind the Amendment may be a little on 
he swing to and fro in various localities for a while, but will not go back 


Other suggestions by the Governor in his inaugural, on which we do 
not comment at present, but which are sure to arouse criticism, are: The 
abolition of the present Board of Public Utility Commissioners by legis- 
lation, to be replaced by a commission to be elected next November. The 

unsalaried eight-member State Hlighway board 

and replacing it with a three-member board with adequate compensation. 
Opposition to a state tax for the interstate bridge and tunnel and favoring 
bond issue \ bond issue to raise money needed to complete the State 


abolition of the present 


road program. Laws forbidding the issue of writs of injunctions in labor 
lisputes and guaranteeing the right of trial by jury in all cases of con- 
committed outside the presence of the Court \ ratification of 


the Woman’s Suffrage Amendment 


lhe Labor Unions have not come out of the steel strike or the greater 
railroad strike with an increase of their prestige, but rather the reverse. 
Other strikes have in only a few cases been successful ‘The reason 
is, aside from the fact that the public is well tired of strikes, that it 1s, 
unfortunately, shown in too many instances that contracts between the 
Unions and the employers, signed and sealed, are treated by the individual 


vorkers as mere “scraps of paper,” to be discarded at will. Take as a 
onspicuous example the strike of the workers in the cloak and suit indus- 
try in New York City. An agreement was entered into, on June I, 1919, 


between the Cloak, Suit and Skirt Manufacturers’ Protective Association 
and the International Ladies’ Garment Makers Union, binding both par- 
ties as to minimum wages, etc., for a term of three years. Under this 
agreement there was a 50 per cent. increase in the minimum wage. The 
contract plainly set forth that “there shall be no lock-out or strike in the 
hops of the members of the Association during the period of this agree- 
ment, nor shall there be any individual shop lockout stoppage or shop 
strike pending the determination of any complaint or grievance. Should 
there be a stoppage of work or shop strike in any factory, immediate 
notice thereof shall be given by the Association to the Union. The Union 
agrees to return the striking workers to their work within twenty-four 
hours after the receipt by the Union of such notice, and until the expira- 
tion of such time it shall not be deemed that the striking workers have 


abandoned their employment. The consideration of stoppage cases shall 
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have precedence over all other complaints and grievances arising here- 


under.” Almost at once after the agreement was signed the workers pro 

ceeded by their own peculiar methods to secure still higher wages, and 
they were given from ten to twenty per cent. more. ‘They then asked for 
a further increase of 30 per cent., and struck for the same; and then the 
employing Association took the matter to the Union. ‘The Union said 
it did not know of strikes, and that none would be tolerated, but the 
strikes went on, in over forty shops. The Association could only appeal 
to “the moral support of the public,” while opposing the increased de- 
mand \s we have heretofore pointed out, the trouble, in large part, 1s 
with the law, which should meet such cases as this in every State. An 


agreement with a Union should bind not only the body as a corporate 
entity—and all Unions should be compelled to incorporate—but individual 


members, and with proper fines and imprisonment where the agreement, 
on either side, is disregarded. Until every State has proper legislation 
the same defiance of contracts is bound to occur, and such defiance, 


whether by employers or employes, is inimical to our institutions 


he true position in reference to members of Labor Unions is well 
stated in the following sentences, which a large and most conscientious 
employer in one of our New Jersey cities recently placed in print: “By 
all means let every man who wishes to do so become a member of a Trade 
Union. So long as he does not interfere with the rights of other men 
and women who do not wish to submit themselves to like dictation he 1s 
entitled to his choice; but when he presumes to tell others that they inust 
do as he does or forfeit their rights as American citizens under our great 
charter of liberty, he is not only infringing on their rights, but is trying 
to subvert the fundamental principles of equality and justice, and, know- 
ingly or unknowingly, has become an enemy of the country, and should 
be so considered as regards this particular form of revolt. To refuse 
employment to a competent and worthy workman because he does not 
wish to carry a Union card is a peculiarly insidious and dangerous at- 
tack on the principles underlying our form of government. To combine 
with other men to prevent an employer from hiring such a man is a con- 
spiracy 

A great deal is being written in the press of the country concerning 
the duties of lawyers and Courts to bring about a cheaper method of 
collecting small accounts owing to poor people than now exist. The basis 
for the arguments advanced are the facts given in a recently published 
book, and, without doubt, most of these facts are true. The costs of liti- 
gation deter many a laborer and mechanic, not to speak of other classes, 
from endeavoring to secure their rights at law; and, it is further said, 
this is one of the reasons why foreigners who come to America to make 
it their home become disgusted with our Courts and, hence, with our 
stitutions, and are led to become Soviets or some other kind of rebel- 
lious subjects. One partial remedy—and, of course, it is but partial— 
has been strongly advocated by the “Journal of the American Judicature 
Society.” This consists in having each State consider the passage of an 
“Act to provide conciliation.” Among the remarks made by the “Journal” 
on such a proposed Act are these: 
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the machinery and procedure of conciliation are extremely simple 
and inexpensive. The principle is applicable to nearly every kind of civil 
contioversy. Why should not every claimant deem it a natural and 
inalienable right that he should be permitted to meet and negotiate with 
the person who has wronged him before going to the trouble of suing? 
Why should not every potential defendant consider himself entitled, as a 
matter of simple justice, to an interview with his claimant before he ts 
put to the expense and annoyance of defending an action? While there ts 
always a possibility of settlement before actual trial, to be most effective 
the attempt at conciliation should be as early as possible in the history of 


the disput \nd since substantial justice ts to be obtained in a majority 
ot case if conciliation procedure CXISLS, and the Courts are intere ted in 
reducing the volume of litigation by all proper means, it appears to be 
properly a judicial function to supervise conciliation procedure. by be 
ginning a little earlier in the development ot legal controversies the Courts 
can save themselves a great deal of needless work and confer great social 

The plan of the Act proposed ts then set torth as tollow 

Briefly, the plan is that no civil action shall be commenced ( with 


few exceptions) until the claimant shall have given the opposing party 


¢ 


in Opportunity to discuss a settlement in the presence of an assistant o} 


Court known a Conciliator. If the party complamed of does not 
ppear in response to the request the Conethator certifies that the attempt 
onciliation has been made and has tailed, and the claimant ts then 
entitled to obtain proce lf he does appear it is then the duty otf 
the Conciliator to hear the statements of both parties and their witnesses 
ind to counsel an amicable settlement agreeable to law and equity lf a 


nt is reached the Conciliator will certify it to the Court, which will 
docket it as a judgment. If there be no agreement the certificate of fail- 


ire will be granted. The disclosures made at the conciliation hearing are 
not admissible as evidence in any subsequent proceeding he Con 
iliator 1s presumed to be a person of good judgment ind rood social 


intent, representing the principal trial Court and answerable to it for all 

This is a matter which might well be taken up and considered by 

\merican Bar Association, and we should like to see it put to trial in 
at least one State. But it does not touch the matter of actual Court and 
legal expenses, which do deter men from collecting honest claims; and 
is a subject which ought to engage the attention of the Bar every 
where. Of course there are two sides to reducing Court fees, or lawyers’ 
fees, in litigated business; one side being that large costs act as a deter 
rent to improper and “ugly” litigation. But the other side has a fart 
inning, and it is time it was looked into, in New Jersey as well as in other 
States. The costs of juries and multiple appeals will be found to figure in 
no small degree when this other side is considered 

While meditating on this general subject—not yet saying, however, 
the half that we desire to say upon it—our attention has been called 
to the address delivered in 1914 before the Missouri State Bar Associa 
y Mr. Percy Werner of the St. Louis Bar, which address, perhaps 
ith some additions or amendments, was republished in the same “Jour 
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nal” above referred to for December. Mr. Werner proposed for the 
usual contesting cases that a well-known, able lawyer of the locality be 
called in by the attorneys as arbitrator; as a voluntary tribunal; this in 
place of expensive Court proceedings, or, as the “Journal” expresses it: 


“Mr. Werner’s idea is simply this: the Courts are crowded, their ma 
chinery is slow, ponderous and expensive, but in every jurisdiction there 
are lawyers entirely qualified to act as Judges; all that is necded to get 
expert adjudication, promptly and at slight cost, is to submit controversies 
to lawyer arbitrators. The idea implies a single Judge (arbitrator ) 
chosen by the counsel for the partie That counsel, when able to agree 
upon such an unofficial Judge, would choose wisely, cannot be doubted ; 
they would be able m many instance to choose as Judge a lawyer 
specially expert in the law involved in the particular cause Nor can 
there be doubt that lawyers so selected would be willing to serve, nor that 
they would render the highest quality of service within their powers.” 
We regret that the Werner article is too long for full reproduction in our 
pages, but so much of it as shows the trend of his arguments and his 
reasons, quite unanswerable, we are glad to present succeeding these 
notes 


lt is not usual for a State to have three Governors in the course of a 
veek, but this can happen under our Constitution and has just happened. 
\cting-Governor Kunyon’s term expired with the election and qualifying 
of the new President of the Senate, and so it was Acting-Governor Case 


for a week, and then the elected Governor, “/:dward |. Edwards. It will 
be remembered that Senator Case came “within an ace” of being Acting- 
Governor last year. The choice of the Senate for President of that body 
being equally divided, the two candidates, Runyon and [dwards, as 
friends, decided the matter-—so it was said—by the toss of a coin. Wiaith- 
out doubt Senator Case would have made a good Governor. Senator 
Runyon, who now resumes his seat in the Senate, has made good: we 


have scen no criticism of his conduct as Executive during the year 


The death of the medical head of the New Jersey State Hospital at 
Morris Plains, Dr. Britton D. Evans, is a distinct loss to the State. Dr. 
Evans was in his prime, although nearly sixty-one years of age, and his 
success at Morris Plains was unmistakable. He was a Maryland man, 
who came hither from a Maryland institution in 18g2, and for twenty- 
seven years he gave his time, energy and peculiar talents toward the 
building up of a sanely-conducted insane asylum. He organized a won- 
derful pathdlogical laboratory ; he made outdoor amusements to assist in 
the health and mental benefit of his patients; he established a special 
training school for nurses for the Hospital; he induced the Legislature, 
by almost constant “lobbying,” to grant a proper budget for that institu- 
tion, and he secured legislation by which the officials there should properly 
function. Ele did not live to see the great over-crowding of the Hospital 
done away with by the erection of necessary buildings, but that will surely 
come in a short time. His place is one it will be exceedingly difficult to 


fill. 
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\ letter appears in this number of the Journal upon the subject of 
t! lismissal of cases “for the Term,” for what the writer conceives to 
be a most trivial reason, especially when the invention of the telephone 
could readily be used to put the reason aside. We think there 1s some 
cause for the complaint; in fact we have never been able to see how jus 
tice to parties, counsel or the State 1s promoted by 21 adjournment of a 
cause that is ready for trial to another ‘Term, months off, because of the 
t at an unexpected and sudden call of the case counsel 


usu eason, tha 
do not appear. Very true it is that some counsel are dilatory and fail to 
take the proper precautions, but this 1s not the rule ()n the contrary it 
qually true that counsel usually do desire to try a cause, but, not 
supposing it can be reached on the calendar for some hours, or per- 
haps | r two. absent themselves from Court to attend to their office 


busi ;: and why should they not? No client wishes to pay an attorney 





to sit idly for days in a courtroom watching for hi ise to be called for 
1] ole method of Court practice in this regard we ha ulways 
considered wrong, and the only question ts hoy best and most wisely 
to remedy it. If our correspondent’s letter, which refers to his experience 
in recent cases. calls attention anew to something which the Judges of 
our various lower Courts can rectify if they will, and if the Bar of the 
State could signify what change in rules or actual practice in this partic 
tlat itter would be of benetit to the Bar and the public, and would pre 
it to the attention of the Courts, it 1s ] robable eood I ults would follow 
Whether the speciti iweestion made by our correspondent is the best 
{ { be 1 de or not ur readet ll be tl | Lore 
OLUNTARY TRIBUNALS 
the a ¢ Mr. Pe Weerne ( { 
| t p hed il Note I rok 
ubstantive law as it has grown up through the ages past remain 
hanged, except idded to by judicial decisions and legislative act 
The Courts, onsistine of Tudges elected by the people, and juries called 
fror thei everal occupation into the ¢ ourt to decide Li of fact, 
ret open to those who choose to resort to then But self-respecting 
individu ] having an honest difference between them which requires 
leg tion » desire nothing further than a speedy ttlement in 
tr ordance to the nd th as little expense and inconvenience 
the litigant possible, will search in vain tor a reason why this may 
not be had through their respective attorneys by creating a voluntary 
tribunal to trv tl rticular ease in hand. throuvh the choice of a third 
t iminat chose 0 try the « 
ocedure 1 imple, dignitied, hone onciliatory, and dem 
0 ell a sind from every legal point ot view applied to the 
vate difference between individual vhich give rise to the 
ordinary civil action \ll of the ordinary delavs of the ordinary Court 
procedure are avoided Phe lawver chosen as arbitrator can select such 
time and place for the trial of the case as will best suit the convenience of 
all the parties concerned. Technical pleadings become unnecessary, all 
that is necessary being that the agreement for submission state precisely 
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the difference to be adjudicated. Te hnical rules of evidence, which have 
grown "ip through distrust of juries, become of littl Importance where 
the case is tried by an able lawyer who seeks only to get down to the mar- 
rOW of the controvers\ betore him in the most direct manner lhe exas 
perating delays and interminable appeal xperienced im our clogged 
courts are avoided. Instead of} the mnumerable volumes of reports of ad 
judicated cases which ar fairly spawned upon us by the various appellate 
lengthy opinions, half of which deal with 
technicalities of pleadings, the application of rules of evidence and ques- 


tions of procedure, our legal literature may be expected to be enriched by 


courts of the country, contaming 


. where 
new and interesting cases are brought before them for adjudication. The 


contributions to periodicals prepared by prote ional arbitrator 


time of our State Courts will be given to the adjudication of cases involv 
ing community rights, mm) thie decision of which all citizen are imtere ted 

\nd above all, the lawyers QO} the counIry, m1 \ hom, more thar on 
iny other class, It Is incumbent to see that the laws of the country are 
respected because respectable, will practice under a system which will 
inevitably raise the standard of the Bar and redeem it from the popular 
reproaches from which it has too long and too deservedly sutfered. Here, 
as in our consideration of jury trials in civil cases, we ask, is the proposed 


system of voluntary tribunals an ethical system? WI] it tend to discour 


age ambulance chasmg and pettifoggery > Will it have a tendency to 
elevate the Bar in the esteem of the public and increase the respect of the 


people for the law? The Bar may well look to the public to encourage 
yf voluntary tribunals 


and adopt the new procedure 

Never in history was there a time when thinking men were called on 
to more carefully and courageously examine into the foundation and 
structure of our social and political institution very one who has 
watched the recent development of the new political doctrines of the 
initiative, the referendum and the reeall, the short ballot, proportional 
representation, popular election of Senators, the new forms of municipal 
government, etc., and observed the slow but sure changes these are effect 
ing m our imstitutions, must realize that there is a force at work in soci 


ety, doubtless the growing spirit of democracy, which is gradually but 
inevitably remodeling all our institutions this growing spirit of dem 


1 


cracy seems to betoken the dawn of a new ave, and tt will be well for 
us to examine whether there are any evidences that this new spirit has 
touched that institution which must ever be our chief concern, both as 
lawyers and citizens, which has to do with the enforcement of law and 
the administration of justice in society—the most fundamental and vital 
of all our institutions, the very cornerstone of society 

Phat there is a widespread feeling throughout this country that our 
eench and Bar are not meeting the demands of the present age, that there 
has been manifest a growing distrust of our Courts and a growing disre 
spect for our Jaw , Is lam ntable, but too evident 


But that the Bar of our country is aroused, and ts endeavoring hon 


estly and courageously to examine into and tind remedies for the just 
complaint is, While largely confirmatory of the charges that have been 
leve | «| il Quy muurt oe a healthy and 11} I encouraging on Ihe fact 


that il] our efforts are directed towards retorms procedure 1s conclu 


sive evidence that we, as lawyers, are fully conscious of where the detects 
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in our mode of administering justice lie. Is it not with our substantive, 
but with our adjective law. 

lhe character of the suggestions put forth by the bar of the coun- 
try relating to the substitution of elastic court rules for rigid statutory 
procedure, for liberalizing artificial rules of evidence, for the simplifica- 
tion of pleadings, the abolition of terms of Court, for extending the 
judicial discretion, for making the writing of opimions by our appellate 
Judges volitional and not compulsory, for better Courts with greater 
powers, all prove this, if proof be needed 

\gain we lawyers recognize that it is chiefly with the administration 
of our criminal laws, and with the decisions of our courts in cases involv- 
ing the constitutionality, construction and operation of our ever growing 


1 if 1 ] 
nd widening laws affecting the social welfare, that the complaints have 


been loudest and most insistent lhere is indeed something shocking 
bout our present method of making permanent public records of every 
pet e disagreement between individuals in societ It would seem 
that e pub y haled into Court to settle a mere private dispute, unless 
ill other methods failed, might rather be regarded as an invasion of the 
sacred right priva It is pertectly evident that the first concern of 
lawvers and judge n this country must ever be the administration of 
our SO this affects the public—the enforcement of our crim 
nal laws, and the ise administration of that vast and steady stream of 
ocial legislation that 1 » characteristic of our young and growing 
epub ( Vhi la Vil are conservative, we are nol coward We are 
not afraid of chang: rue our habit is to look backward to precedents, 
but we do not shut our eyes to the fact that mankind, in its imstitutions, 
dor progres While we realize that our very conservatism is what 
IV tability to society, e realize, too, that our laws and institutions 
must keep pace with this progress, or trouble 1s bound to ensue; and 
thous ( follow and Met) not lead. Ve appreciat our vreal purpost is 
to regulate, control and tematize the relations of men to each other, and 
eir re ons to the state, as these relations change in the progress of 

( 1Z on 
\n intelligent and virile people has a singular faculty for evolving, 
apparently instinctively, the remedies for the evils from which they 
suffer, and it will pay us to discover whether our people of themselves 
and for themselves have indicated any way out of the difficulties which 
beset us \ glance at what is going on in society at large m the way 


of the adjustment of differences reveals the remarkable headway that 
arbitration, as a method of procedure for such purpose, has gained. It 1s, 
of course, on everybody’s tongue in relation to the settlement of interna- 
tional difference lor years the commercial exchanges of this country 
and foreign countries have had arbitration committees specially consti- 
tuted to provide a means for the speedy and inexpensive adjustment of 
the private differences between members, and to avoid resort to the State 
tribunals for such purpose In some of the unincorporated association: 
this method for the adjustment of differences between members is com- 
pulsory 

\nd not only have our merchants’ exchanges adopted the plan of 
arbitrating private trade differences between members, but we find that 
provisions for arbitration are being incorporated in all the important pri 
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vate contracts made today, including insurance contracts, railway con- 
struction contracts, building contracts, leases, international grain con- 
tracts, and contracts between employers of labor and labor unions. The 
proceedings under the Workmen’s Compensation Acts, which are now 
fast displacing the old laws of liability of master to servant, amount to 
little more than arbitration of questions as to extent of injuries and per- 
iods of disability. ‘Thus we find that the people are pointing the way for 
the settlement of private differences, and for the disembarrassment of our 
Courts of the mass of private disputes which have overwhelmed them to 
such extent that their efficiency tor the discharge of their great public 
function has been sadly crippled where not entirely lost sight of. 

The arbitration statutes of the various States of this country are all 
very similar in form. ‘That arbitration, as heretofore pursued, has not, 
though encouraged by our Courts, met with favor by the Bar of this 
country, is true, and our opposition to it as a method of procedure | 
believe to have been entirely defensible. The arbitrators, usually three 
in number, chosen one by each of the disputants, respectively, and the 
third by these two in case of disagreement, were too apt to be blind par- 
tisans of the parties selecting them, to be men without any special qualifi- 


cations for deciding the differences left for their determination—either 
from lack of knowledge of the law or of experience in the discovery and 
weighing of facts. They too often lacked the very first qualification of 
the judge, impartiality, as well as the learning and experience essential to 
the due administration of justice. Their judgments must of necessity 


have been crude, and the justice meted out a rude compromise. No won- 
der lawyers, where entrusted with the protection of clients’ rights, turned 
from such tribunals to our Judges and juries with all their uncertainties, 
delays, appeals and interminable proceduré \nd yet our appellate Court 
early and quite uniformly recognized that there was something in the 
procedure by private arbitration for the settlement of private differences 


that justified the assistance lent by legislatures in the enactment of arbi 
tration statutes, and which called forth their encouragement 
The proposed procedure, stated in its simplest form, is this: where 


parties having a private disagreement which they are unable to settle, 
resort to lawyers who are likewise unable to bring about an accord and 
itisfaction, these lawyers shall elect from among their fellow-members 
of the Bar a Judge before whom to try their case, following the statutory 
form for arbitrations. Their agreement of submission, stating the sub- 
ject matter of the controversy with, of course, sufficient certainty that it 
can always be used in support of proof of res adjudicata, constitutes the 
only pleading 1n the case. Mere matters of procedure, as to time, place 
and manner of trial are regulated by the attorneys and arbitrator, or con- 
trolled by the latter, as may best suit the convenience of all concerned. 
The arbitrator selected will naturally be a specialist in the law pertaining 
to the particular controversy, a member in high standing at the Bar for 
character and learning. All testimony of any relevancy which the court 
thus constituted choose to hear is introduced, as the experienced arbitra 
tor, aided by the advocates of the respective parties, will know what, 


{ 
if any, weight to give to the testimony No time is lost in waiting the 
convening of a term of court or for the case to be reached on a crowded 
docket; none in attacks and counter attacks on pleadings; none in the 
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empanelling of a jury. The convenience of the parties and of the wit- 
nesses 1s consulted with reference to their attendance. Wearisome reit- 
erations are abandoned. The opening and closing speeches of counsel 


and the charge of the judge are done away with. We are treading no 
untried field. This system is practically that of continental Europe suited 
to the democratic tendencies of our people. It has its roots in the perfected 
procedure of Roman jurisprudence. Our own equity practice borrowed 
from Kome is a close approach to it. It retains all that is best of our 
courageous, self-assertive and self-reliant Anglo-Saxon procedure. It 
does away with the distinction between law and equity so far as relates 
to practice, together with the technicalities of pleading, trifling exceptions 
relating to procedure, and rules of evidence which in our great distrust 
of juries exclude so many matters which are daily considered and acted 
upon by men in the most important transactions of life, and gets down 
to the marrow of a controversy in a simple, speedy, direct manner 


IN RE LEIBHAUSER ESTATE. 


(iessex Orphans’ Court, December 1919) 


Executor Account—Fatlure to Charge Himself with Fund Claimed as Gift 
Jurisdiction and Power of Court 


In the matter of the Estate of Fannie Liebhauser, deceased. On 
exceptions to account of Executor 

Messrs. Gifford & Miller (by Mr. E. Garheld Gifford), Proctors for 
\ccountant 

Messrs. Kalisch & Kalisch (by Mr. Harry Kalisch), Proctors for 
Exce] tant. 

STICKEL, J.: On August g, 1919, Teresea Van Doren, a sister 
and one of the next of kin of Fannie Liebhauser, deceased, filed excep- 
tions to the account of Frederick W. Lutz, the executor of the last will 
ind testament of said decedent, claiming, among other things, that the 
executor had not accounted for all the personal property belonging to the 
deceased 

Fannie Liebhauser, it appears, died July 6th, 1918. She left a last 
ill and testament dated January 29, 1915. By that will she gave -prop- 


erty known as 101 Bloomfield Avenue to this exceptant, as well as the sum 
of $2,000, all her wearing apparel, and not less than $10 per month during 
the period of her life. She also bequeathed to the children of her said 
sister, Jessie Van Doren and John Van Doren, the sum of $1,000, and 
the sum of $1,000 to the widow of a deceased nephew. The balance of 


her estate she devised and bequeathed to Frederick W. Lutz, her half 
brother, and appointed him sole executor of her said will 

On April 24, 1918, or about that date, the decedent executed deeds of 
conveyance for al] but one of her houses to the said Frederick W. 
Lutz, and executed a deed for the remaining house to the present except- 
int. The deed of conveyance to the exceptant, however, was not delivered 
until after the death of Mrs. Liebhauser, and the rents of all the proper- 
ties were collected in the lifetime of Mrs. Liebhauser by the said Lutz, 
and by him paid to the decedent. The net rents so collected amounted to 
about $50 per month 
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On April 24, 1918, the said kannie Liebhauser executed a codicil to 
her said will, wherein and whereby she revoked the ten dollar monthly 
installment provided for, for the present exceptant, in her will, and in 
all other respects ratified her will. 

Mrs. Liebhauser was a woman advanced in years, and at the time 
of her death, and at the time of the execution of the conveyance, and at 
the time of the execution of her will and the codicil thereto, and at the 
time of the making of the alleged giit hereafter referred to, resided 
with the said Frederick W. Lutz. Indeed, she had resided with him 
for almost forty years prior to her death. lor a time prior to the date 
of these conveyances and transfer, and up until the time of her death, 
the decedent was confined to her house or to the immediate vicinity 
thereof. 

On April 26, 1g1g, two days after the execution of the codicil, a 
fund on deposit in the North Ward Bank, in the name of the deceased, 
which amounted to $4,822.88 was transferred, by a savings bank authori- 
zation, from the account of Fannie Liebhauser into the private account of 
said frederick W. Lutz. This authorization was signed by the dece- 
dent, in blank, and filled up either by the bank officials or by said Freder- 
ick W. Lutz, so that the entire account of the said [annie Liebhauser 
would be closed out and transferred to the account of the said Frederick 
W. Lutz. 

The effect of said conveyances, and of the transfer of the said sum 
of $4,822.88, was to divest Mrs. Liebhauser of all her real and personal 
property, except as follows: Not more than $50 per month from the rent 
of her real estate, a fund of about $1,396 in the Howard Savings Bank, 

promissory note in the amount of $1 %00, which the executor has not 
been able to collect. A further effect of these conveyances and the trans- 
fer in question has been that the legacies provided for by the will, amount- 
ing to $4,000, cannot be paid in full, as the balance with which the ac- 
countant charges himself by his account totals $2,138.45, of which the 
note of $1,000, which thus far the executor has not been able to collect, 
a part. 

The executor, under examination by the attorney for the exceptant, 
denied that he had any knowledge of this fund in the North Ward Bank 
at the time of the death of the decedent. He also was asked whether he 
knew that in April, 1918, $4,750 was drawn out of the North Ward 
Savings Bank account of the decedent, and the answer was that he did 
not, and that he did not know that she had an account there. He repeated 
this on several occasions and stated he was positive that he did not know 
of any such fund in the North Ward Bank. Thereupon an officer of the 
bank appeared with his records, and showed that on April 26th, 1918, the 
account of the decedent in the North Ward Bank was closed out by the 
withdrawal of the sum of $4,822.88; that the check was signed by Mrs. 
Liebhauser, payable over the counter, and that the transaction was in the 
nature of a transfer of the fund to Frederick W. Lutz. Mr. Lutz, on 
being recalled, denied that he had said that he did not know of the fund 
in the North Ward Bank, and said that he did have knowledge of it in 
that the transfer of the money was a gift by the decedent to him; where- 
upon objection was made that this Court had no power to determine 
whether or not a gift of this money had been made, as that involved a 
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question of title to the personal property which this Court was without 
jurisdiction to determine. 

[t seems to me that there is no merit in this contention. It is settled 
that this Court has jurisdiction to determine what are assets, as between 
the administrator or executor and those interested in the estate, and that 
it may, upon an accounting, ascertain the condition of the estate in the 
hands of executors as fully as can the Court of Chancery. Kocher’s Pro- 
bate Law and Practice, Vol. 1, pp. 620, 660, 661 ; Pyatt v. Pyatt, 46 N. J. 
Eq., 285-288; Woolsey v. Woolsey, 72 N. J. Eq., 898, 67 Atl., 1047 

It 1s equally well settled that ‘tan Orphans’ Court may determine any 
question imecidental or necessarily involved in the due exercise of its 
jurisdiction, though the determination of that question directly presented 
would not be within its jurisdiction,” but that “the binding effect of its 
conclusion upon the question will not extend beyond the end for which 
the conclusion 1s necessarily reached.” Dunham v. Marsh, 52 N. J 


[It should be borne in mind that the case in hand is not one in which 
a person other than the executor or administrator 1s asserting title to 
issets claimed and listed as part of the estate by an executor or adminis 
trator. In that cla ‘f cases it has been decided that this Court has no 
Jurisdiction to determine the issue of title thus presented. In re MeSpit 
Its case, 73 N. J. Eqg., 613; In re Campfield’s Estate, g8 Atl. 381 
ris it the case of an exceptant seeking to surcharge an executor 
or administrator with assets in the hands of a person other than such 
rr or administrator What the jurisdiction of this Court is under 
cumstances need not now be determined, for in this case the 
( 1d claimed donee are one and the same person; the executor 
ye tO he ( t, defending his challenged a ount by a erting hi 
claimed title as donee. So that in the present case the right and duty of 
Court to determine, as between the executor and those interested i 
tate, whether or not the moneys in question are assets of the estat 
nd to bind the executor and those interested in the estate by such dete 
natior nnot, it seems to me, be successfully questioned 
uid that the ecutor never received these fund Thi 
the point made in the case of In re Hills Estate, 7g N. J. Eq., 521, 8 
338, which v a case decided on exceptions to an account, where tt 
ought to surcharge a trustee In that case one of the two trustees, 
Hill, had in fact actually received the money in question, but claimed to 
have received and to be entitled to it individually, as in this ca Th 
(Ordinary, however, examined the evidence, found that although Hill » 
had received the moneys individually he had done so in breach of hi 
luty trustee, and sustained the Orphans’ Court in surcharging the tru 
et ith the money so received individually by one of the truste Like 
n the present case, Lutz, the executor, received the moneys, and 1f 
fact, they belonged to the estate he represents, the equitable principle 
hich govern this Court in its settlement of accounts and controversi 
pecting accounts require that he should be surcharged with such 
nie 
The point Va Iso made in th Hill ca — might perhap he 
ed on this issue, that there was a defect of parties, the T. C. Hill & 
mn Company, which it was claimed was actually entitled to the moneys, » 
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there the subject of discussion, not being a party to that proceeding. The 
Ordinary, in disposing of this objection, said: “There is no defect of 
parties. Even if the T. C. Hill & Son Company could be treated as 
having any existence, for present purposes, independent of Mr. T. C. Hill, 
the rights of the company will not be affected by any degree made herein. 
Moreover, if the company is a necessary or proper party to the contro- 
versy, the trustees cannot object on that account, for it was they who 
brought the accounting before the Orphans’ Court, with plain notice, as 
evidence shows, that they would be called to account by the exceptants 
with respect to the matters that form the subject of the first exception.” 

By a parity of reasoning if Mr. Lutz individually could be treated 
as having any existence, for present purposes, independent of Mr. Lutz, 
executor, and if he, individually, is a necessary or proper party to the 
controversy, he, as executor, cannot object on that account, for it was 
he who brought the accounting before this Court and offered it for inspec- 
tion and challenge as to matters of charge and discharge, and with full 
knowledge of the way and manner in which the moneys in question came 
into his hands, and it is he who is defending the attack upon his account 
as executor on the ground that he, individually, is entitled to the moneys 
which the exceptant claims belong to the estate. 

It is clear, therefore, that where the executor and claimed donee are 
one and the same person, this Court has the jurisdiction and power on 
exceptions to the account of such executor for failure to charge himself 
with a claimed gift, inter vivos, from his testatrix, to determine whether 
or not the subject matter of such gift belongs to the estate, and if so 
to surcharge the executor with the amount thereof. This power and jur- 
isdiction have been repeatedly exercised, and the books are replete with 
instances of the exercise (unquestioned) of this jurisdiction and power. 

As to the jurisdiction, power and procedure where the subject-mat- 
ter of the exceptions is in the possession of a person other than the 
executrix or administrator, claiming as donee of a gift, no opinion is 
expressed, but the cases of Budd v. Hiler, 27 N. J. L., 43; Dunham v. 
Marsh, supra. and Vaider v. Edson, &5 N. J. Eq., 65, g8 Atl., 635, may 
be read with profit in this connection. 

Additional testimony directed to the establishment of the gift may be 
adduced if desired. 


ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS. 


In Re N. J. and Penn. Traction Co. The Township of Lawrence, 
Mercer county, filed a petition alleging “that the crossing on the road 
leading from Lawrenceville-Princeton road, at Bender’s blacksmith shop 
to Rosedale, on the line of the New Jersey and Pennsylvania Traction 
Company, is at present unguarded and dangerous to the public traveling 
over the same.”” The Township Committee requested that an automatic 
warning signal be ordered placed at the said crossing by the trolley 
company. The chief inspector for the Board reported the crossing dan- 
gerous and recommended that southbound cars be stopped before going 
over the crossing. After reviewing the facts the Board made an order as 
recommended. Report dated Nov. 25, 1919. Mr. Harvey T. Satter- 
thwaite for Township. Mr. Gaylord Thompson for the N. J. and P 
Traction Co. 
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In Re Standard Gas Co. Complaints being tiled with the Board al 
leging madequate service by this Company to tts customers in lreehold, 
Keansburg and Keyport, hearmys were held Phe Company operates its 
plant at Atlantic Highland Phe Board tound “that the continued fail 
ure of the company to render proper service during the summer months 
was due to madequate equipment at its plant in Atlantic Plighlands and 
iso to the madequate capacity or size of the transmission main be 
ween Atlantic Tlighlands and WKeansburg,” and directed that additional 


‘ 


generating facilities be supphed, and said ‘In the opmion of the Board, 
the supply of gas for ordinary private consumers ts a public duty of a 
ras COMpany, but itis not so clear that thi duty > thre ime with re pect 
to gas supplied to large mdustrial concerns who are in a position to obtam 
service from othe MUIrCeS \n order will be made requiring the Com 
pany to submit to the Board plans for improvements to its plant and the 
Board will upon receipt of such plans fix a date for the completion of the 
uuprovements in accordance with the plans or with such moditications of 
th ime as the Board may direct.” Report dated Dec. 2, 19otg Mr 


Harold MeDermott ind Mr. | |: \nderson for Town of Freehold Mi 
Ht. S. Cooley and Mr. W. LL. Verry tor Borough of Keyport. Mr. W. W 
Ramsey for Borough of Keansburg. Mr. Andrew |. Stokes for Stokes 
bro. Mtye. Co. and as an individual Mr. W. EE. Foster for the Standard 


Township of Palmyra v. Publre Service Gas Co Phe Lownship tl 
ed a complaimt alleging that the Public Service Gas Co. had failed or 
refused to make certain extensions of its distribution system in Palmyra 

hip, Burlington Count lestimony showed that the system was 
originally mstalled under an agreement with the River Shore Gas Co., 


by which the Company “agreed to lay mains in all the principal streets 
as shown upon a map which formed part of the agreement. It was fur 


ther provided that supplemental maps should be hled, upon the tiling of 
which the maps should be considered as a designation of the additional 
streets to be used by the said gas company.” Mains were extended to 
within 144 feet of the second of two houses built on Garfield avenue, and 
the Public Service Co. agreed to make the necessary extension “provided 


that the customer or customers will adequately assure the company a 


h will yield a reasonable return upon the investment.” The 


revenue wht 
Board said: “The Board has power to require the extension to be made 
if the revenues to be obtained therefrom are sufficient to warrant the 
same. Wath reference to this, the Gas Company contends that the terms 
of the ordinance contemp! ite a charge of $1 50 per thousand cubic feet of 
gas. While it ts true that the ordinance mentions $1.50 as a maximum 


rate to be charged, there is no evidence that such a rate was ever charged 
n this territory. The rate chargeable by the time this extension can be 
made and these customers served will be $1.15 per thousand cubic feet, 
and the calculations hereafter are based upon the latter rate.” Calcula- 
tions of cost and revenue followed. Because the anticipated revenue was 
nearly equal to the estimated total cost, “the Board is of the opinion, par 
ticularly in view of the probable addition in the future of another cus- 
tomer, that the extension should be run without guarantee on the part of 
the customers now ready to be served and the Board recommends that 
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this be done.” Report dated De 2, I9IG Mr. Herbert A. Drake and Mr 
Arnold J]. Beckenback for Petitioner Mr. I.. 1). Hl. Gilmour for the 


Company 


In Re Standard Gas Co \pplication for an increase in rate Pres 
ent rates of this Company had been under review by the Board on several 
oceasions, the last being reported on Jan. g, (gig. On a review of the 
matters involved, the Board finds: “1. That the Company is not entitled 
to an increase of forty cents per thousand cubic fect of metered gas sold, 
us asked for in its petition, and the petition will therefore be denied 
2. That the Company may, however, file the following schedule of rates, 
to be effective beginning with the January, 1g20, sales of gas.” The new 
rates follow, but the order also requires that the Company accept the 
Board’s report regarding the improvement of its service (as stated in 
preceding case of same title, supra), failure to perform which would be 

sufficient reason for the abrogation of the increase in rates herein pet 
mitted.” The Company must also render monthly reports, ete Report 
dated Dec. 11, 1919. Mr. William E. Foster for the Petitioner. Mr 
Harold McDermott and Mr. I. FE. Anderson for Irreehold. Mr. A. f. ( 
Stokes for himself and Stokes Manufacturing Company Dr. H. S 
Cooley for Borough of Keyport. Mr. W. W. Ramsey for Keansburg 
Mr. Howard W. Roberts for Township Clerk of Township of Middle 


town 


Buckalew v. Public Service [:lectric Co \ petition was filed by 
John S. Buckalew and nineteen residents of the Township of North 
Plainfield, Somerset County, stating “that they collectively made an appli- 
cation to the respondent for electric service to be supplied to their several 
residences. The reply received from the respondent advised them, that the 
desired service would be installed, provided they deposited $2,450, ac- 
cording to the respondent’s ‘Five Year Deposit Agreement Plan.’”” The 
petitioners deemed this deposit excessive, and requested that the Board 
fix a proper rate for the service and order the Respondent to supply 
proper electric service to the petitioners. The Respondent’s answer set 
forth that a reasonable return on the investment would not be had, and it 
should not construct the extension requested unless an annual return of 
eight per cent. be properly assured for five years. The Respondent’s 
estimate of cost was $2,931.74 with a possible increase of $200, and, fig- 
uring on the eight per cent., etc., it showed the estimated annual cost to be 
$690.70 and the estimated annual revenue $400, a loss of $290.70. The 
Board objected to the use of over six per cent. in the estimate, but then 
found that the annual loss should be estimated at $206.65, and held that 
this estimate, “based on actual costs to the Company, indicates that there 
is not sufficient business to justify the Board in ordering the Company 
to make the necessary extensions to supply the petitioners with service,” 
but that an assurance by the Petitioners of a revenue of $615 per annum 
would justify the requirement that the Company make the extension. 
Report dated Dec. 23, 1919. Mr. James P. Powers for Petitioners. Mr. 
L. D. H. Gilmour for Respondent. 


In Re East Orange, Etc., Grade Crossings. The Board on June 8, 
1917, initiated proceedings for the elimination of certain grade crossings 
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in Kast Orange, Orange and Newark on the main line and Montclair 
branch of the Del., Lack. & Western R. R. Co. <A very lengthy and 


detailed report, with schedules and blue prints, is made, in the course of ? 
which the Board states it “finds and determines that the crossings of each 
ot the public highways involved in this proceeding and the railroad oper- 
ated by the Delaware, Lackawanna & Western Railroad Company at the 
same level are dangerous to public safety, and that public travel on such 
highways 1s impeded thereby,” and that the Board’s duty is to “alter such 
crossings,’ as directed by law. The report concludes: “This report has 
been delayed because of the general policy of the Board to fully co-oper- 
ate with and respect the wishes of the representatives of I-ederal Govern- 
ment in not requiring the railroad companies to make large expenditures 
of money for materials and in the employment of men in construction 
work during the war period, or while the railroads are under Government 
control. They are now soon to be returned to their owners and this seems 
to be an appropriate time to anticipate the beginning of the resumption of ’ 
normal conditions in the business and financial world. It seems reason- 
able to the Board that the actual work of construction should be begun 
not later than May 1, 1g20. It was estimated that in normal times tt 
would take eighteen months for elevation and two years for depression 
trom the time of starting the work to its completion. It should be com- 
pleted by November 1, 1921. An order will issue in accordance with these 
onclusions.” Report dated Dec -—, 1919. Mr. J. L. Seager and Mr. M 
M. Stallman for the D., L. and W. R. R. Co. Mr J. 1) Gedney and Mr. 
Robert H. McCarter for city of East Orange. Mr. Spaulding Krazer for 
City of Newark. Mr. Borden D. Whiting for various property owners 
Mr. J. H. Meeker for Mrs. French et al. Mr. L. D. H. Gilmour for 
Public Service Companies. Mr. J. H. O’Connor for Roseville Improve- 
ment Association. Mr. W. T. Vanderlipp for East Orange & Ampere 
Land Co. Mr. L. Edward Herrmann for Board 
In Re Trenton & Mercer Traction Co. An application of this Com- 

pany “originally proposed to increase the existing number of zones on 
certain of its lines and impose the existing rate on the new zones created 
nd to imstitute a charge of one cent for each transfer. . . . While 

ter was being heard the Board of Arbitration made an award 
granting to the employés an increase in wages and made the increase 
retroactive. Following this award the Company amended its petition. 
Under the amended petition, filed October 11, 1919, the Company pro- 
poses to increase the existing rate from six cents to seven cents with one » 
ent for a transfer and to make a different arrangement of zones and 
zone limits than proposed in the original petition.” After a long report 
on the petition and facts the Board concludes: “1. That it will permit the 
Company to file, to become effective January 4th, 1920, a rate of seven 
cents where six cents is now charged, together with a charge of one cent 
for each initial transfer issued. 2. That an order will be made that the 
Company, out of the revenue received from said rates, shall appropriate 
annually to maintenance and depreciation an amount equivalent to twenty- 
hve per cent. of the gross revenue received from such rate.” Report 
dated Dec. 26, 1919, Mr. Frank S. Katzenbach, Jr. and Mr. Edward M. 
Hunt for the Petitioner. Mr. Charles L. Bird and Mr. George L. Record & 
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for City of Trenton. Mr. Alvin W. Sykes for Hamilton ‘Township. 
Mr. Harvey T. Satterthwaite for Lawrence Township. Mr. I. C. Long 
for Hopewell Township. Mr. Cassel Ruhlman for Borough of Penning- 
ton. Mr. A. Dayton Oliphant for Borough of Hopewell. Mr. H. C. 
Scudder for Ewing Township. 

Woodruff v. Public Service Railway Co. Complaint wa made by 
Mr. Clarence O. Woodruff, of West Orange, “that during certain hours 
of the day the Public Service Railway Company operates all its cars from 
West Orange to and from the Terminal, thus depriving those residents 
of West Orange who desire to go to and from points on Market Street 
or the Pennsylvania Railroad station of through service to and from 
such points ;” “that during such periods when through service is not oper- 
ated an additional charge of one cent for a transfer is exacted from pas- 
sengers traveling between these points,” etc. The Board, after a hearing 
and testimony, finds the available service sufficient, and dismissed the 
complaint. Mr. C. O. Woodruff for himself; Mr. L. 1). H. Gilmour for 
Respondents. 


IN RE ATLANTIC CITY. 


(State Board of Taxes and Assessment, Nov. 12, 19) 


Taxation—kLxemption of Public Property—Act of 1919 not Applicabl. to I’ revious 
Assessment. 

In the matter of the application of the City of Atlantic City for the 
reduction of the tax assessment for the year 1GI1g on property situate 
in the City of Pleasantville, Atlantic County. 

Mr. W. F. Sooy for Petitioner. 

Mr. Louis D. Champion for Respondent 


By MR. JESS: The City of Atlantic City is the own f certain 
lands, buildings and machinery situate in the City of Pleasantville in the 
same county. This property constitutes the pumping station of Atlantic 
City’s water supply system. It was assessed for taxation in the city of 
Pleasantville for the year 1919 as follows: 

Lands, $10,030; buildings, $50,000; machinery, $75,000; total, 
$135,030. The Atlantic County Board of Taxation aftirmed the assess- 
ment, whereupon an appeal was taken to this Board. 

Prior to the revision of the General Tax Act in 1918, the legislature 
had passed several Acts with the object of exempting property owned 
by the public and used for public purposes. These need not now be con- 
sidered for the reason that the revision dealt with the subject and made 
a new rule with respect to the exemption of public property. ‘The provis- 
ion is found in paragraph 2, section’ 203 of the General ‘Tax Act ( Revis- 
ion of 1918), and exempts from taxation “property of the respective 
counties, school districts and taxing districts, when located therein and 
used for public purposes.” The novelty in this provision is that clause 
which restricts the exemption to such property of the governmental unit 
as 1s situate within the territorial limits of the unit. This law was in 
force when the assessment under review was made, namely, on October 1, 
1918. 

The City of Atlantic City bases its claim for exemption of all the 








ruk NEW JERSEY LAW JOURNAI 


property mvolved, save the land, pon the upplement to the ‘Tax Act 
ipproved Aprilia, tg19, which reads as follows 
Phe property of a taxing: district located outside of such) distriet 


uid a the same county, and used for the purpose and for the protection 


Hoa publi water supply, shall be exempt trom taxation: provided, how 
er, that this exemption shall not apply to the Tand oO used, but said 
lands shall be subject to taxation by the respective taxing districts om 
Vioch the same are situate at the true value thereof without regard to any 
Dbuildimyges or other mprovements thereon” CP. LL. tgt9, pape $7) 


msistent of the appellant is that, as the payment of the first half 
ot the taxes levied agamst at did not become due until April 1, 1org, and 
hd not become delinquent until June i, torg, and that before the taxes 
TRO EDD lelimquent and, m facet, on the very day they became due in part, 
the \et was approved which expressly relieves from taxation property of 
lass to which that involved in the appeal belongs, therefore the Coun 
y Board should have cancelled the assessment except only as to the land 

1] stp oprlernnre nt of tO does not have the effect claimed for it by the 


apoolhane Under the General Tax Act taxes are assessed as of October 
rst m cach yeas \Il questions as to ownership, value and taxable ha 
by must be determined with reference to that date The case of Jersey 


v. Mlontville Township, 85 Ath &38, 1s directly m= pont There the 
supreme Court affirmed an assessment on property owned on May twen 
eth by the Jersey City Water Supply Company and conveyed on Octo 

ntti the same year to the Mayor and Aldermen of Jersey City 
ln dus opmion Mr. Justice Swayze stated that “the fact that the property 

Lempt at some time before the tax is payable 1s not important.” That 
ise here. ‘The property in question, or part of it, was exempted 
ttive Act before the tax became payable, but it clearly was taxable 

at the tine of the assessment, and the tax must therefore be affirmed 


STATE v. CARRIGAN. 


iN J. Supreme Court Nov y 1919) 


ce Murder—Instruction of Life Imprisonment-—‘lrreststthle Impulse, 
ft State vo Stephen Carrigan, who was convicted of murder in 

legree in the Oyer and VTerminer Court of Essex count On 
Y 


Andrew Van Blarcom for Plaintiff in erros 
ic) |. Henry Harrison and Mr. John A. Bernhard for the State > 


he plaintiff in error was indicted for the 

f his mistress, one Florence Hicks. He was convicted on the 
indictment, and the jury by its verdict declared that his crime 
»f murder in the tirst degree. He seeks now to have that con- 
versed for alleged errors contained in the charge of the Court 


ipplement to the Crimes Act passed in 1g16 (P. L. p. 576) pro- 
in the case of the conviction of a person for murder in the first 
jury may “recommend imprisonment at hard labor for life, in 
) case this and no greater punishment shall be imposed.” In speaking » 
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of this statutory provision, in the charge to the jury, the trial Court used 
the following language 

“One of the elements to be considered by you in determining the 
punishment is that if you shall, by your verdict, impose life imprisonment, 
it can be disregarded and set at naught by the Court of Pardons, as wella 
by the provision of the statute to the effect that every convicted prisoner 
confined in state’s prison for the term of his natural life, whose record of 
conduct shows that he has observed the rules of the institution, and who 
has served not less than fifteen years, may be released on parole.” 

The validity of this instruction is challenged by the first assignment 
of error, for the reason that the only purpose of the trial Court, in referring 
to the fact that Carrigan might be paroled or pardoned, was to improperly 
influence the jury against a recommendation to life imprisonment. But, 
assuming that the instruction had a tendency to influence the jury in de 
termining whether or not to recommend life imprisonment, the question 
is whether it was erroneous on that account, and that, we think, has been 
settled against the contention of the plaintiff in error by the decision of the 
Court of Errors and Appeals in State v. Rombolo, 8g N. J. Law, 565, 99 
Atl. 434, in which that Court, speaking of the supplement of 1g16, say 

“Naturally one of the elements to be considered by” the jury “in de- 
ternuning that punishment is whether, if they shall by their verdict impose 
life imprisonment, it can be disregarded and set at naught by the court 
of pardons. We see no reason why they should not be informed 
with relation to the power of supervision possessed by the pardoning 
tribunal.’ 

It was further contended that the trial Court, while still referring the 
power conferred upon the jury by the supplement of 1916, committed 
error in the following instruction : 

“Tf you find the defendant guilty of murder in the first degree, you 
may, if in your judgment you conclude that the circumstances of the case 
so warrant, and your duty to the community and your oaths will justify 
it, or for any other reason, supplement such verdict by a recommendation 
we imprisonment at hard labor for life. If you do not elect to make such 
a recommendation, the law provides that the death penalty shall be im- 
posed. The responsibility is on you to determine by your verdict whether 
the facts and circumstances developed in this case are of such a character 
as to justify you in bringing in such a recommendation.” 

The first criticism upon this instruction is that it comes within the 
condemnation of the opinion of the Court of Errors and Appeals in State 

Martin, 106 Atl. 385, for the reason that it leaves it co the jury to con- 
sider the facts and circumstances of the case in determining whether or 
not they shall make the recommendation which the statute permits. It 1s 
true that the Court in the case cited stated that whether or not a recom- 
mendation should be made by the jury was a matter entirely discretionary 
with that body, and did not require the support of evidence, because it 
was not a finding of fact, and that for that reason the trial Court was not 
justitie -d in suggesting to the jury the consideration of the character of the 
crime as shown by the evidence produced on the question of the guilt or 
innocence of the accused as a reason for withholding the recommendation. 
But the question being considered in that case was the propriety of the 
action of the trial Court in undertaking to influence this discretionary 
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power vested by the statute in the jury by a comment on those portions 
of the evidence which made most strongly against the defendant. It was 


not declared, and we do not thit.k it was intended to be suggested, that the , 
tury had no right, in determining the character of the punishment, to con- 

sider the facts and circumstances which had been proved in the case. All 

that the Court said was that the jury were not bound to consider such 

evidence if they saw fit to disregard it. The language of the Court in this 

regard is as follows: 

“While a jury may be influenced to recommend life imprisonment as 
a punishment by the very matters which evidence the guilt of the accused, 
and perhaps properly so, still —. the jury are not bound to consider 
such evidence in determining whether to make or refuse a recommenda- 
tion. That matter is entirely discretionary with the jury, and does not 
require the support of evidence, for it is not a finding of fact.” 

Che statement that the matter is one which calls for the exercise of ' 
discretion is significant. The word connotes absolute freedom to decide 
according to one’s own judgment ; and the exercise of judgment necessarily 
presumes the existence of facts or conditions known to the jury, and upon 
which the judgment of its members is to be exercised. ‘The distinction 
is between a decision which rests upon the judgment of the party making 
it and one which is the result of pure caprice, or which 1s left to be de- 
termined by chance; and it needs no argument to satisfy the thinking mind 
that it was not the intention of the Legislature that the character of the 
punishment to be meted out to the convicted prisoner should be left to the 
mere whim of the jury, or that it should be determined by drawing lots, 
or tossing a coin in the jury room. 

Conceiving that there is nothing in the Martin Case which negatives 
the right of the jury, in determining the question of punishment, to con- 
sider the evidence which has been adduced at the trial, we see no reason 
why the trial Court may not instruct them that they may supplement their 
verdict by a recommendation of imprisonment at hard labor for life, if 
they conclude that by reason of the circumstances of the case, or because 
of any other reason, such action will be justified 

lt is further said that the last sentence from the extract of the charge, 
v1Z 

The responsibility is on you to determine by your verdict whether 
the facts and circumstances developed in this case are of such a character 
as to justify you in bringing in such a recommendation.” 

requires the jury to determine the question of recommendation vel 
non entirely from the facts and circumstances which were proved in the » 
case, and it is said that this is clearly within the condemnation of State v. 
Martin. It would be, if considered as an isolated instruction; but it is to 
be read in connection with what preceded it, and we think that the whole 


instruction made it quite plain to the jury that they should consider, not 
only these facts and circumstances, but also their duty to the community, 
the obligation of their oaths, and any other reason which should be per- 
tinent in the determination of that matter. 
Counsel for the defendant requested the Court to charge that: 
If the jury find that there existed in the defendant’s mind an 1rre- 
sistible impulse to take the life of the deceased, and the shooting took 
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place under the influence of such an impulse, the defendant cannot be 
convicted of murder in the first degree.” 

And the refusal of this request is also assigned as a ground for re- 
versing this conviction. The fundamental proposition embodied in the 
request is that an act done under an irresistible impulse cannot as a matter 
of law be willful, deliberate, and premeditated, within the meaning of our 
statute defining murder in the first degree. The proposition is untenable. 
Conceding for the moment that the law recognizes the existence of an 
impulse which is irresistible as an element to be considered in determining 
the grade of a criminal homicide, the question in every case where that 
element exists is whether the act was willful, deliberate, and premeditated, 
notwithstanding that its perpetration was the result of such impulse ; and 
that question is clearly one of fact to be settled by the jury, for it involves 
the mental operations of the defendant, and they are not to be resolved 
by the arbitrary application of legal rules, but by a consideration of the 
facts and circumstances of the case which throw light thereon 

We think, also, that the request was properly refused upon a broader 
ground. We consider to be unsound the suggestion that the law recognizes 
a form of insanity in which the faculties are so affected that the person 
suffering from it, although he perceives and appreciates the moral quality 
of his acts, is unable to control them, and is urged by some mysterious 
pressure, which he cannot resist, to their commission. It may be that such 
a mental condition 1s recognized by medical or scientific authority, but the 
doctrine that a criminal act may be excused or mitigated upon the notion 
of an irresistible impulse to commit it, where the offender has the mental 
capacity to appreciate his legal and moral duty, in respect to it, has no place 
in the law. And this we understand to be the view expressed by the Court 
of Errors and Appeals in Genz v. State, 59 N. J. Law, 488, 37 Atl. 69, 59, 
Am. St. Rep. 619; the declaration of the Court, in affirming a conviction 
of murder in the first degree, being that 

“Where insanity is set up as a defense to an indictment for murder, 
unless it appears that the prisoner was not conscious, at the time of the 
killing, that the act which he was doing was morally wrong, he is responsi- 
ble, even if it be shown that he was impelled to its commission by an 
impulse which he was unable to resist.” 

(nly those reasons for reversing the conviction which have been dis- 
cussed by us were argued by counsel for the defendant. Finding no legal 
merit in them, we conclude that there must be an affirmance. 


EMERICK v. SLAVONIAN, ETC., UNION. 


xT ~ 


(CN. J. Supreme Court, Nov. 5, 1919) 
Workmen's Compensation Act—Ordinary and Extraordinary Kisk—Death Arising 
Out of Employment. 

Case of Mary Emerick and others against the Slavonian Roman 
Greek Catholic Union, for compensation under the Workmen's Compensa- 
tion Act for the death of her husband, John [Emerick \ppeal trom 
Passaic Common Pleas. 

Mr. Wood Mckee and Mr. Francis Scott for Prosecutor 

Mr. Thomas J. Kennedy for defendant 

TRENCHARD, J John Emerick was employed by the Slavonian 
Roman Greek Catholic Union as bartender in their saloon in VPassate. 
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Whulst there engayed im selling imtoxicating liquors he was shot and killed 
by a patron ot the saloon 


lomerie] widow was awarded compensation by the Court of Con 
mon Pleas under section 2 of our Workmen's Compensation Act (PL L 
Ighi,p. 134), and the employer sued out this writ of certiorari 

We are of the opimmon that the judgment was right lhe Common 
Pleas Judge tound that the death wa by accident arisimgy out of and in 
the course of his employment.’ Counsel tor the prosecutor concede that 


here “the only question to be settled 1s whether it arose out of the em 
ployment.” Where an accident is the result of a risk reasonably incident 
to the employment, mis an accident arising out of the employment. Bryant 
v. Fussell, 84 N. |. Law 72, 86 Ath 458; Hlulley vo Moosbrugyer, 8& N. J 
Law 162, 95 Ath 1oo7, bL. R.A. rgi6C, 1203 

\o risk as meidental to the employment when it belongs to or is con 
nected with what an employe has to do m fulfilling his contract of service 
Bryant v. Tassell, 84 N. J. Law 72, 86 Ath 458; Scott v. Payne, &5 N. J 
Law 446, Sg Ath ge lt may be either an ordinary risk, directly connected 


with the employment, or an extraordinary risk, which ts only indirectly 


connected with the employment, owing to the special nature of the em 
ployment. Bryant v. bissell, 84 N. |. Law 72, 86 Atl 458 


. 

Now the trial Judge found that the “petitioner’s husband was. shot 

rough the heart by a bullet discharged from a revolver by one of three 

ltahans, who had entered respondent's place of busine on said day, and 

with whom petitioner's husband, while performing his work of selling 

beet vines, Whiskys, ete., for the respondent, had a dispute regarding 

e | e of certam drinks which he had sold them; that said shot wa 

fired at petitioner's husband because of and during the dispute regarding 

{ drinks.’ 

nding of tact is not challenged \nd we think where, as here, 

t le at work tor his employer as a bartender selling mtoxicat 

his emplover’ loon, Was shot and killed by a patron be 

d during a dispute regarding the price of drinks which de 

» such patron, the trial Judge was justified in concluding 

leath arose out of his employment lt was, of course, 

ollect the price of drinks sold \n assault as the re 

to make such collection was a risk reasonably incident 

f the work, and, if not an ordmary risk directly con 

yment, certainly it was an extraordinary risk, in 

1 with t employment, owing to the special nature of 

ise 1s in principle much like Foley v. Home Rub 

e] Sg N. |. Law 474, 99 Atl. 624, affirmed ot N. J. Law 323, 102 

( e affirmed with cost 

\t ee in bankruptcy and not a creditor or any number of creditors 

he sole judge in the matter of when or whether to bring an action 

against third persons; and in the absence of an alleged abuse of the dis- 

cretion with which he invested, he is not subject to the dictation or con- 
trol of the creditors of the estate. Greene v. Moore, 44 Am. B. R. 326. 
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MISCELLANY 


WHAT ARE TELEPHONES FOR? 


I:ditor of the Law Journal 


Sirk: Before the era of tele 


phones and other modern convent 
ences, it may have been quite ex 
cusable for lawyers and witnesses 
to waste hours upon hours im Court 
rooms awaiting the call of the par 
ticular cases in which they were in 
terested, but one wonders why 
time-saving ideas applied in every 
other walk of life have not now 
been applied to Court procedure 

To one entering the legal profes 
sion after thirty years of business 
experience, the first impressive 
feature of practice is the unneces 
sary and wasteful procedure in the 
Courtroom To see numerous 
members of the Bar uneasily 
awaiting their turn and witnesses 
in large numbers called and kept 
from their vocations at great fi- 
nancial loss, at once impresses the 
practical mind with the notion that 
somewhere, somebody, or a group 
of somebodies, has been sleeping. 
While the world has progressed, 
the machinery of the Courts has 
become antiquated 

A recent imstance, illustrative of 
the yeneral condition throughout 
this State and other States as well, 
was witnessed when, at 12.40 P. 
M., the presiding Judge announced 
that none other than the case then 
called would be tried before the af- 
ternoon session. lor the next case 
on the call there were numerous 
witnesses from a distance and at- 
torneys for plaintiff and defendant 
were ready to proceed. The case 
for which jury was being selected 
at 12.40 was. suddenly - settled, 
much to the surprise of every one. 
The telephone system was. still 
in working order (service bad to 


be sure), but no one, Court attend- 
ants, clerks, Judges or other person 
took the trouble to ‘phone attorney 
for plaintiff in the next case. TH: 
arrived four minutes after Court 
convened for the afternoon se-sion 
to find his case “off for the Term.” 
The entire group of witnesses and 
clients with their attorneys went 
home to come again another Ter 
and wait around from day to day 
for the case to be reached, at yreat 
personal sacrifice of time and pa 
tience. 

In another instance, the case in 
question was the 13th on the da 
call (there were twelve ahead 
marked “ready”), and the plat 
tiff’s attorney assumed, apparent]; 
with reason, that the case could not 
be reached before the afternoon 
session. He had his office assistant 
at the morning call to respond 
“Ready,” but unexpectedly the en 
tire call “went to pieces,” and, be 
cause the parties to number thi 
teen were not on hand, the cast 
went “off for the Term.” 

Qld practitioners are so accus 
tomed to this sort of thing that 
they are not impressed by it, but 
the penalty of a four month-’ di 
lay (or more) seems out of all pre 
portion to the necessities of the 
case To have set the matter over 
to the following week, or to have 
substituted another until the attor 
neys would be notified, would 
parently have met the situatior 
and certainly would have bee 
more in accord with modern busi 
ness. Testing the temper ot the 
people by such a process doesn t 
add materially to the respect the 
laymen may have for the Courts 

What, then, is the solution? 
There may be many, but at least 


there is one which might be tested, 
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MISCELL 


Municipal Corporations-—Smith, 
Runyon, Brown 
Public Hlealth—Ilaines, Haga 


man, Barber 


Railroads and Canals——Stevens, 
Whitney, Simpson 

Revision and \Vinendment — of 
Laws Runyon, Blanchard, White, 
lLleath 

‘Taxation blames, Macka 
WMpson 


[he principal committee assign 


ment as announced by peaker 
(glover follow 

\ppropriation Wallworth, 
Warner, Plastines, Gaede and 
freund 

Banking and Insurance —~Wall 
worth, tout | ldridve, Whalen 


and PElansen 
Boroughs and Borough © ommi 


on I ritts, \ppleby, Cole 
\ean nd Craede 
Commerce and Navigation 


Corio. Dallas G. Young, Guthrie, 
(ross and Donovan 
Warner, Itvan 


Moore. Lew and Donovan 


( oOrporation 


iduecation—Blair, Evans, Dater, 
De Voe and Sullivan 

Game and Fisherte ‘Tattersall, 
David, Young, Bhzzard, Siegler 
and Bowen 

Highways—-David Young, Cran 
mer, Stiles, Casale and Schultz. 

Judiciary—Hershtield, | Pierson, 
Rowland, Barrett and McAteer 

Labor and Industries David 
Young, Fooder, Rogers, Hyland 
and Stanton 

Municipal Corporations Pier- 
son, Hershfield, lFooder, Finley 
and Stanton 

Railroads and Canals—Faoder, 
Warner, Stiles, Forlenza and Cop- 
pinger. 


Revision of Laws Rowland, 


fJoswell, Evans, Whalen and Stan- 
ton. 
Social Welfare—Guthrie, Rob- 
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erts, Wlizzard, Freund and Mc- 
Ateer 


‘Taxation Tozer, Dalla (. 
Young, Pierson, Judge and Silver. 
‘Town and ‘Townships—Stiles, 


maldwin, Cranmer, De Voe and 
Bowen 
Way and Mean ho well, 
‘Tozer, Corio, Whalen and Muro 
\fter Acting-Governor Runyon 
ent m his message, Senator Case 
yvorn in as Acting-Governor 
(for a week only, until Governor 
kKdwards took the office oath ), and 
(governor Runyon resumed his seat 
as the Senator from Union. While 


it owa (sovernor (ase, Senator 

\len was made President pro tem 
In the enate there are. fifteen 

Repubhean and Democrat 


while in the Tlouse of Assembly 


there are thirty-three Republica 


and twenty-seven [Democrat ()n 
joint ballot of bot! branche the 
Republicans have a majority of fif 
teen. The countiesrepresented inthe 
Senate by Democrats are Hudson, 
Hlunterdon, Mercer, Middlesex, 


ex and Warren. In the House 
the Democrats have solid delega- 
tion from Hudson and [essex 
counties, each twelve members, and 
their other representatives are one 
from tlunterdon, one from Mid 
dlesex, one from Warren 
There are five members on the 
floor of the Assembly who have 
service records in the world war, 
Me Ses William \ Moore, of 
Mercer county; Grover P. Heinz- 
mann, of Passaic county; Felix 
lorlenza, of Essex ounty; C 
Raymond Lyons, of Middlesex 
county, «nd Lewis G. Hansen of 
Hudson county. There are sixteen 
new members in the make-up of 
the Assembly. Listed according to 
their vocations, the lawyers in the 
Legislature far outrank m number 
all others, there being twenty-two 
in the Assembly and ten more in 
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en on ae Le 
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brother, he obtamed a position inl 


the First National Bank, of Jersey 
City, where he remamed for seven 
yeal when he left, and was. for 


Onle Vyeal engaged mi the general 


; 
contracting — busine of Itdwards 


Brother 
In 18 gS entered 


Mr. ledward 


he service of Jerse (ity m its tax 


department and acted as clerk to 
the Martin Act) Commission In 
1902 he re-entered thre lirst Na 
tional Bank, as an assistant. Short 
lv after this he became cashier and 
a direcvor and subsequently he was 
elevated to th 1 iden 

In politics the Governor has al 


VAVS been a Democt il, ind an or 


ganization man, early taking a 
place a member of the -ludson 
(County Democrat (‘ommiuttee 
on February torr, he was elect 

| by the Leyvislature m yjomt ses 
ona STat Compt et lle Was 

elected 0 hi position mm TOT 


iltogether. At 


the general election in 1918 he was 
elected " Stal senatol trom 
Hudson County to fill the unexpi1 

nator MeGlennon, 


become a can 


didate ior Conere wn the lighth 
Listru M1 led ird erved in 
f Serate 7 LO)1¢) 


INDUCING PRISONERS TO BE 
HAVE 
sheritt loseph Iinzley, - of 
yergen county, has po ted in the 
orridor of the jail a notice which 
vell be placed in other simi 
n on throughout — the 
sunt 
You 1 | e living under the 
ant for + “| 
you did not imtend to come 
did not invite you 
| of us make mistakes and at 
lo yng. Perhaps you have 
I thon | 
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MISCELL 


Vhile we are together let us 

play far with each other 

“During your stay your treat 
ment will depend on your behavior 

‘Let us both while together try 
to live each other’s life. Ill try to 
feel your position You try to be 
in mine 

“Tf we do this we won't have any 
misunderstanding 

“My hope is, with God's help 
that | will be a better man for hav 
ing known you and that you wall be 
none the worse for knowing me.” 


NO CHANGE OF NAME 


followmy the excellent exaniple 


of Judge Stickel of the Essex 


Courts, fudge Daly, of Middlesex, 
refused last month to change the 
name of one Alexander Goldberg 
to Alexander Gibert. Among other 
hing the judg is reported to 
have said 

‘America is a land of man 


“races We want to weld them into 


onc, but we want each to be proud 
of the be traditions of the old 
land. No man who is ashamed of 
his mother land will .nake a good 
\merican.”’ 


OBITUARIES. 


Mr. Wittiam T. Day 

Mr. Walham Truesdale Day, a 
prominent member of the [Essex 
Bar, died at his home in Elizabeth 
on Jan. 3rd, after failing health for 
several previous months 

Mr. Day was born in Elizabeth 
Jan. 26, 1854, and was the son of 
William loster Day and Mary Al 
mira (Kellogg) Day, both of that 
city Ile attended the Union 
School, Elizabeth; the Gunnery, 
Washington, Conn.; the Brooklyn 
Polytechnic Institute and Williams 
College, from which latter he grad 
uated in 1874. Tle studied law at 
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Columbia Law School, graduating 
therefrom in 1876, and then enter- 


ed the office of Courtlandt & R. 
Wayne Parker fhe next year, 


1877, he was admitted as an attor 
ney at the New Jersey Bar, and in 
ikSo0 became coun elor. In 1&8 99 
he formed a law partnership with 
his brother, the late Edward A 
Day. and the firm so continued for 
t long period [Latterly it became 
Day, Day, Smith & Slingerland 
‘The enior member, [edward Az 
Day, died Oct. 25, 1917. William 71 
belonged to various useful organt- 
zations legal and charitable, and was 
also secretary of the Elizabeth 
(general Hospital 

Mr. Day married, Dec. 13, 1881, 


Miss Fannie Winchester Greene, 
daughter of D1 James Sproat 
Greene, a well-known Elizabeth 
physician, but is survived only by 


a brother, Frederick K. Day and a 
ister, Mrs. Hl. R. Putnam 

M1 Day 1s tated to have left 
an estate of half a million His 
will of April gth last, was probated 
about Jan. 17th, and gave public 
and private bequests of about 
$150,000 \mong the beneficiaries 
ire the Elizabeth Orphan Asylum, 
Y. M. C. A., Charity Organization 
of khizabeth, Sunday school of St 
fohn’s Church, Wilhams College, 
from which he was graduated in 
i874, and St. John’s Church, 
$2,000 each The Domestic and 
foreign Mission Society of the 
Protestant [Episcopal Church 1s 
eiven $4,000 The Elizabeth Res- 
cue Mission gets $1,500, the Eliz- 
abeth General Hospital, $2,000, 
and the Home for Aged Woman 
ind Egenolf Day Nursery, $1,000 
each Most of the estate is left to 
frederick K. Day, a brother, of 
559 Newark avenue, and to Mrs 
Louise K. TD. Putnam of New 
York, a sister. Dr. and Mrs. James 
S. Green of Elizabeth, receive S1o,- 
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Ooo each \rcehibald Fo Shinges 
land, a former law partner, wall re 
ceive $3,000 and Mr. Day's law h 
brary lerederiek W miuith, an 
other law partner, bl OM \ll ot 
Mr Day vodchildren are remem 
bered., pA well i employe a>} hi 
oftties anal at hy reonyne 
exe Juper Davin | ARRISKHI 
O)n October wth last occurred the 
death of -Llon. David ID. Zabriskie, 
of Llackensacl notice of which 
duly ppeared » the Journal of 
thra ont \t the openmye ot th 
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utter 


of Bergen have 


edo om his death (one of the older 
members of the Bar one to whom 
Hl looked up with a feeling of ut 
most reverence inal respect ; 
throughout a life of varied activity 
md use fulne he was ever a care 
ful. considerate, imdustriou and 
niehtominded mian \ Judge sing 
ularly unpretentiou eeking the 
neht and the right only, i was easy 
for dium. throug lis pertimacity 
ind rugeed honest to cart out 
hye Out tHHotted by himself im 
wader to perform byaat is right 
(Courteous to hh brethren cligan 
ed oan the Iivh office he occupied ; 
ry moh le () na puddeiment 
ciful, though) pust i terror to 
ladon et pitiful to human on 
ryyvitve h conserentiou Wm 
| aluit 1 e best ideal 
t otyy | 1 aon) VC ely eCneray 
doat) the t hh death, he 
‘) ded out i ¢ er that il] al 
i by ( Al l thre tradi 
on of the profession om thi 
( count 
/ eurther We loed that the 
Bench and Bar tender their sincere 
vinpathy to his wido and that a 
copy of these Resolutions be trans 
tred to her that the be record 
ed in the minutes of the Court of 
( Dye and ‘Verminer and (Juartel 
essions of the Peace, and be pub 
lished in the County newspapers 
ind in the \ ler ey Law Jour 
al 
VirttiaAmM J. Morrison, JR 
Perer W. STAGG, 
WittrAmM AL. SEUFERT, 
Committee 
Dated January 13th, 1920 
Ix-Senator THomas J. HILLERY 
Former State Senator Thomas 
| Hillery was an auto-wreck vic- 


n. 14th and died in a few 
} 


after the accident He, 


with four other persons, including 


“>. tone pert 
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County) Engineer Winfeld) Hop 
kins, County Bridge — Inspector 
lias Ammerman and Freeholder 
Kestler, all of Morris county, were 
returning from a meeting of the 
Board of Chosen” Freeholders at 
Morristown and proceeding toward 
Boonton, Mr. Tlillery’s home, when 
a wheel broke off, although the ma 
chine was not going at a fast speed 
The smashing of the wheel of the 
car swuny it against a tree by the 
roadside, which it sideswiped, and 
all the occupants of the car were 
catapulted to the road Mr. Hil 
lery was flung fully twenty feet 
and struck upon his head The 
rear of hi kull was crushed in 
ind his left arm and left wrist were 
broken 

When those of his companions 
who were least injured went to Mr 
Hlillery’s side, he was unconscious 
It was several minutes before he 
expired, but from the first it wa 
een that his injury necessarily was 
fatal lle expired before a doctor 
could be summoned. ‘Two others 
of the party were seriously injured. 

Mr. Hillery was the son of John 
and = Margaret Hillery. Ile was 
born November 1&8, 1871, in Haber 
nia, and attended schools at that 
place until he was twelve years old, 
when he entered the Rockaway 
High School and was graduated 
after a two years’ course. In 1885 
he entered the mercantile establish- 
ment of B. kK. & G. W. Stickle, 
where he spent four years. In 1889 
he entered the employ of Lewis N. 
Van Duyn, a civil engineer at 
Boonton, and did engineering work 
for eight years. He studied law 
during this time, being registered 
in the office of the late N. S. Kit- 
chell, and attended the New York 
University Law School, from 
which he was graduated. He be 
came a member of the New Jer- 


sey Bar in 1gor and was made a 
counselor in 1904 

Mr. Hillery practiced in Boonton 
and wa successful as a practi 
tioner venerally and made a record 
as a criminal lawyer. In 1go2 he 
Wa elected to the House of As 
sembly on the Republican ticket 
and returned again in 1903. The 
following year he was elected to 
the Senate and be ame leader of 
the Republican majority of the 
Senate for two years. Later he 
was President of the Senate and 
was Acting Governor for a short 
period during a trip of Governor 
fort to the West lle was ap- 
pointed a member of the Publi 
Utilities Commission in’ 1gog_ by 
(governor Fort for a full term of 
IX yeal 

Senator Hillery organized and 
was President of the United Water 
Supply Company of Boonton, 
which position he held until July, 
1918, when the company was taken 
over by the municipality. A year 
ago he purchased from the alien 
property custodian the George 
Brenda Bronze Works at Boonton, 
which had been taken over by the 
Government He organized this 
concern composed entirely of 
Americans, and was made Presi- 
dent of the company, which posi- 
tion he held at the time of his 
death. 

\t the time of his death he was 
also. President of the American 
Trust Company of Morristown and 
Vice-President of the Farmers’ and 
Merchants’ Bank of Boonton, and 
was counsel to the Morris County 
Board of Freeholders. He was as- 
sociated in the practice of law with 
Mr. James V. Beam of Boonton, 
and the firm also had law offices in 
Jersey City. 

The former Senator was a mem- 
ber of the Boonton Council, 
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thle lo to the Bar. the Commun 
ity canned thr tate, that prompts thi 
estimate of our late Brother, which 
oller oa i lence of the re 
rord and the atfeetion of those ho 

kn \\ lium lone inicl vel] 
nator lillery pre-eml 
nent pokesmr ot the cople, 
bias brennan County and the 
tials Ld Hit thought eemed 
ily to dwell upon government, 
ts pr blen then olution, and the 
pplication of true principles of 
LSti md equity im the develop 
ment of our common. Inthe (,00d 
fellowship was with him a doctrine 
of real and vital imterest that 
hould control the relations of ert 

ens a vell as friend 
lcarly givine himself to) those 
pursuit vhich called for the em 
lovment of his) clear nd active 
nind, and applying himself with an 
industry too rarely possessed by hi 
fellows, he wa uccessively draft 


ed into the public service, acting im 
mother until hi 
use fulne 

varied phase our 
ial and profes 


one posit itte. 


It) 


vell-rounded career ol 


moibt iced thie oO! 


political, commer 


ronal [nt Rewarded with distine 
tion and honor he has for many 
vears been numbered among. the 
most promunent itizen of our 


County and State 
“Senator Hillery was gifted with 


de 


eloquence - a tact im great 
gree hone in hi private and public 
life He was at once forbearing 


and patient, helpful, kind and re 
ourceful; a happy man, making 
all about him react to his nature 
alert and good 

“Thus pa who was 
ever the careful public servant, the 
genial man among men, the com- 
panion and the friend 

“In appreciation of his life and 
fellowship, and as a tribute to his 
memory, we adopt this minute, di- 
recting that it be sent to the family 
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of our brother and presented, with “This minute is a slight expre: 
the request that it be entered upon ion Of the love and esteem of the 
its records, to’the Cireuit Court of omembers of the Bar of Middlesex 
Morris County.” County for their brother and 

fosuua R. SALMON, Iriend, so long then companion and 
laurs V. Bram, adviser, their leader as President 
Davin bt. BARKMAN, fOr many yea 

Committee “This was a strong and sturd 


Iex-Jupcre |. KEARNY Ric 

lex Judgve fam Kearny Rice, 
Ir. died at his home m New 
Brunswick on Jan bth 

Mr. Rice ovas born ino Washing 
ton, I). ©... November 20, iS49 Ile 
graduated brow Lawrenceville 
High School m= t&65, and was in 
busine m New York for several 
veal lle began the study of law 
in the offices of Woodbridge Strong 
in New Brunswick, and was ad 
mitted to the Bar im New York in 
875 and as an attorney of New 
Jersey a year later Ile was ad 
mitted as counselor in 1880. He 
was appointed Prosecutor of the 
Pleas of Middlesex by Governor 
Ludlow in 1882. He was appoint- 
ed a Judge of the Common Pleas 
in 1go and reappointed m= 1895. 
He was appointed United States 
District Attorney for the Dztstrict 
of New Jersey by President Cleve 
land in 1806. Tle also served dur- 
ing the late War as a member of 
the Draft Board in New Bruns- 
wick in 1919, and was a member of 
the State Board of Conservation 
and Development. His wife was 
the eldest daughter of the late 
Theodore G. Neilson of New 
srunswick 

At a special meeting of the Mid- 
dlesex County Bar Association on 
Jan. 15th, Judge Daly appointed a 
committee to draft proper resolu- 
tions in memory of Judge Rice, and 
this committee reported, next day, 
the following as a “Minute of the 
Middlesex Bar Association” : 


personality; a man of decided 
opinions, reticent, brief im speech ; 
a deep thinker; an ardent lover of 
the profession of the law and ever 
ready to preserve its dignity and 


tradition a thorough student of 


the law: an earnest advocate; a 
tireless defender of the State anc 
fearless prosecutor of offenders of 
its laws; an able and impartial 
Judge 

“Loyalty to his chent, thorough 
ness im preparation and carnestness 


in presentation were his distin 
guishing legal characteristics, 

“We knew him to love him. He 
was the first to congratulate us uy 
on every success in public or pri 
vate life, and the first to expres 
the word of sympathy in personal 
loss or failure. His word of coun 
sel in many a difficult situation will 
be remembered and appreciated by 
us all. 

“As a public official, his high 
sense of duty and responsibility for 
whatever office he filled was 
strongly marked. He sacrificed his 
personal practice upon the altar of 
official duty. 

“What more fitting climax to his 
long and splendid career than to 
have given his time and talent in 
his declining years to patriotic ser- 
vice of his country upon the Fed- 
eral Draft Board, the great test of 
our democracy, where, without 
fear or favor, America’s youth 
proved its belief in equality and 
sprang to its country’s service. 

“The memory of Judge Rice’s 
personality, his faithfulness in pri- 
vate and public affairs and his love 


Lea 
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of his profession will be an inspit sudden death of this, one of the 

ition to those of us who remain most distinguished members of the 
‘W. L. FLorRANCcE, Chairman New Jersey Bar It occurred Jan 
Gino. S. SILzeR, 29, being from pneumonia We 
CHARLES PT. COWENTIOVEN, hope to present an adequate a 
\DRAIN LYON, count of his life and tribute to his 


ETER I. Datry, memory m our March number 


P 

FREDERICK WEIGEL, 

kpwarkp W. Hicks, RESOLUTIONS ON Mr. VEENSTRA 

hREEMAN Wooppripce.” fast month we published an 

obituary notice of Mr. Jacob Veen 

Me. James H. Douvcuerty stra, of Paterson lhe Committee 

Mer. Jann 1}. Dougherty, city = the Passaie Bar appomted to 

y of Bayonne, died at hi draft resolutions reported the tol 


| 
hOW MY 
1 iden in that city on Jan 23rd ; Tes 


Resolved, That in the udden 
and untimely death of Jacob Veen 


ty itorney two 


ticceeding thre late Daniel 


ao tra, the Bar has lost a valued 
Murray 


: and most of us an csteem 
Mi Doughert Wal idnutted to hie on ind mn - 
eae 7 XN" ed and chertshed friend 
ie LN ler y Bar at th yoven 
\dmiutted to the Bar of this State 
bet ierm, 1607, nd i counselor ; 
; at the June, 1902, Term of the Su 
the February Term, tot He 
preme Court at the early age ol 
irs of age, having been! > 
, , twenty-one yeal ind ice then 
_ petl Ile leay { ‘ . 
; , having had offices in the City oft 
| ; . | Paterson, lacob Veenstra passed 
hi entire prot} ional career 
ND TD \ among u 
ung lawyet f New “Absolute honesty, great indu 
Brunswick, a son of Rev. J. Pres try, thorough conscientiousness in 
ms irl P |) ce. re ice rif Ot the his work, fidelity to hi chent and 
| Seminary of that ¢1 his clients’ cause and to his fellow 
1] ‘ 
1 on Jat 6th atter a long 1 members of the bar, justly earned 
Tt pneumonia He was only for him the confidence and respect 
27 years of age. He was a graduate of all who knew him 
of Rutgers College and of the New “We honor, praise and mourn 
| 1 
J y Law School, and was ad him, and extend our warmest sym 
mitted to the New Jersey Bar atthe pathy to his family in their b 
february Lerm of last year For a reavement and respectfully request 
} | +. “wir? rat ° ’ " 
{ he Was a Wepuly Iirrogate O the Circuit Court of this County a 
Midd! to have this minute made part of 
the Court's record 
Hon. GItBert COLLIN Perer Horstra, 
1s we are about to go to press Joun KE. TyLee, 
th this number we learn of th MicHAEL DUNN 
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